SYNOPSIS

ick Sasso is a spinal sur-

geon and inventor who

has a patent for a spinal

stabilization device. He
started a company, SEE LLC, to
hold and manage his inventions. On
behalf of SEE, he entered into a
contract with a medical device man-
ufacturer.

Under this 1998 contract, SEE
would transfer the rights to a patent
in exchange for several types of pay-
ment. The manufacturer promised
to pay (1) up-front cash, (2) shares
of the manufacturer’s stock, and (3)
a royalty payment on each medical
device sold. The manufacturer paid
the cash, gave the stock, but has
never made a single royalty pay-
ment.

Although the total amount of roy-
alties potentially due has not been
calculated, it could be in the neigh-
borhood of $750 million. And that
is what Sasso and SEE are suing to
try to obtain—they claim that the
manufacturer has shirked its obliga-
tions under the deal.

But the manufacturer has an ex-
cuse for why it did not make this
royalty payment: It claims that SEE
never transferred the patent. Of
course, if one party to a contract
does not perform its part of the bar-
gain, it cannot sue the other side.

The manufacturer has a different
story of what happened. It says that
Sasso never transferred the patent
to SEE, and so SEE could not have
transferred the patent to the manu-
facturer. In fact, after the 1998 SEE
contract, Sasso (the individual) en-
tered into multiple contracts with
the manufacturer to make various
medical devices. Altogether, he has
been paid over $20 million.

The manufacturer suggests that
the 1998 deal was discarded and
forgotten, and that Sasso is reviving
it simply to “double collect” on the
deals he made subsequently.

SEE argues back that it did per-
form its portion of the contract.
Federal law only requires “a writ-
ing” to transfer a patent, but does
not specify any requirements for
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what the writing has to look like.

SEE reasons that the contract itself
was written down, and is therefore “a
writing,” and therefore was sufficient
to transfer the patent.

Both sides make a point of the time
that has passed. SEE and Sasso say
that if there really was a failure to
transfer the patent, the manufacturer
should have said something a long
time ago. But the manufacturer coun-
ters that if SEE and Sasso really
thought they were owed this money,
then they should have said something
a long time ago.

The trial court awarded summary
judgment to the manufacturer, agree-
ing that no transfer took place. SEE
and Sasso are challenging that ruling
in front of the Court of Appeals today.

A Brief History of the Court

While the Supreme Court of Indiana
dates from the State’s first Constitu-
tion, of 1816, the concept of a second
appellate-level court to serve the en-
tire State originated with an enact-
ment of the General Assembly in
1891. The Appellate Court of Indiana
was created to relieve the growing
caseload of the Supreme Court.

The legislators foresaw it as a judi-
cial panel to exist for six years, to ex-
pedite an overflow of appellate cases.

In 1897, the Court was retained for
an additional four years and in 1891
was re-created as the permanent Ap-
pellate Court. It evolved into an eight-
member court that sat in panels of
four judges.

The Appellate Court was abolished
and today’s Court of Appeals was cre-
ated as a Constitutional Court by an
amendment to the Indiana Constitu-
tion ratified on Nov. 3, 1970, and
came into existence on Jan. 1, 1972.

The present Court has 15 members,
appointed from five judicial districts.
The judges sit in panels of three, and
each panel has statewide jurisdiction.

The judges elect a chief judge, who
performs administrative duties, and
also elect a presiding judge for each
of the five judicial districts.



